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Teaching Preliminary Legal Studies:
Beginning with the End in Mind
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Acknowledgement of Country

We acknowledge the Gadigal people of the EORA nation, who are the traditional custodians
of this land where we are gathered, and pay respect to their Elders past, present and
emerging.

We acknowledge and respect their continuing culture and their connection to community,
land and water. We value the contribution they make to the life of this city and this region.

We extend that respect to other Indigenous people in our community here today.
May we walk together for a peaceful and reconciled nation, based on justice and hope.

We also take this opportunity to warn Aboriginal people present that this presentation may
include names and images of people who have passed away.



Developing analytical / evaluative
writing early on

Using HSC workbook answers and relevant strategies in Legal
Studies



What will this section of the presentation
comprise?

* Extracting and utilising sample paragraphs from the NESA Legal Studies
workbooks: Human Rights and Crime
* Crime essay sample essay with marking table and qualitative

judgements
* Preparing useful feedback to assist students improve their essays
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Comment

The student demonstrates a clear understanding of how the Australian Constitution protects

human rights. They demonstrate their clear understanding by correctly referting to legal
concepts such as a referendum the division of powers and the separation of powers.
They also display relevant knowledge of the Australian Constitution through, for example,

discussing the role of implied rights and express rights.
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Comment

This candidate references mechanisms and conditions that give rise to reform and uses the
sequence of international instruments that have been fundamental in legislative changes.

The response references changing values and the implied role of enacting law from ratifying
conventions. In considering a crime that is punishable, the candidate uses the example of

the Wer Tang case.
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* Sample answer
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Comment

This candidate highlights the potential benefits that may come from the introduction of
a Charter of Rights by referring to the deficiencies arising from the comman law and

the statutory and constitutional means by which human rights are currently recognised.
Reference is given to the movement both domestically and internationally for a Charter

of Rights as a valid means by which human rights can be protected.
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Comment

This response is written in a sophisticated manner and comprehensively addresses the
question. 1t makes a clear judgement in its opening statement, and it references an example
of international human rights law in the Refugee Convention. By using the concept of
state sovereignty, the response highlights the ineffectiveness of international human
rights law in enforcing compliance. This is further reinforced through the discussion of
international treaties and their incorporation into domestic legislation. This argument

is supported with evidence of Australian domestic legislation, the Racial Discrimination
Act (Cth). Through developing a clear fink between international and domestic law, the
response provides an informed judgement of the ineffectiveness of treaties in enforcing
compliance with international human rights law. By concluding with the relevant
examples, the response demonstrates a detailed understanding of the question and
provides a sustained judgement of compliance with international human rights law.
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This response demonstrates extensive understanding of the criminal invesfigation process,

especially through contemporary reforms, The student’s judgement s well imformed
throughout, and is full justfied with reference to the balance of the rights of victims,
suspects, society. Statements are wel integrated not only through direct reference but

through the underlying themes of power / responsibility and discretion, ThiS response is
succindt, cohesive and well written,
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* Demonstrates an extensive understanding of the ecriminal investigation
process

. _ : Makes an informed judgement (explicitly or implicitly) of the extent to

* Marki ng criteria | which the criminal investigation process balances the rights of victims,

suspects and society

Integrates the statement AND relevant examples such as legislation, cases,

media, international instruments and documents

Presents a sustained, logical and cohesive answer to the guestion using
relevant legal terminology and concepts
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Comment

This candidate uses the processes of criminal investigation, sentencing and punishment as the
basis for an extensive explanation of how the criminal justice system treats young offenders
differently in order to achieve justice. Informed judgment is evident throughout and the
candidate highlights the issues involved in achieving justice for both young offenders

and society.




Crime essay sample answer

* Bail essay

* Why use this question and student answer in Year 11
Legal Studies?

* How to best use this essay?



Marking table

e Question:
e Table:
PLAN [CA1l CA2 QUALITATIVE JUDGEMENTS
and EXTENT
ACTS CASES MEDIA REPORTS/ INT LAW
REVIEWS
STATS/ THEMES & EFFECTIVENESS
QUOTES CHALLENGES CRITERIA




Qualitative
judgements

Evaluating the
effectiveness of
the law

Intensification

Nearly (effective)
Slightly (effective)
Just (effective)
Somewhat
(effective)
Moderately
(effective)

Rather (effective)
Relatively (effective)
Fairly (effective)

Very (effective)
Greatly (effective)
Extremely (effective)
Utterly (effective)
Totally (effective)

Quantification

Little (improvement)
Small (improvement)
Moderate (improvement)
Average (improvement)
Large (improvement)
Huge (improvement)




Feedback - long responses

Demonstrates sound knowledge of legal and non-legal responses to emerging
technological 1ssue(s)
Makes some judgment the effectiveness of legal AND/OR. non-legal responses in

protecting the rights of individuals with regards to emerging technological 1ssues

o Tntaorabes some valid suppert

o Tltilises a good structure and a variety of legal terms

8.5/10




Feedback - long responses

Demonstrates some knowledge of legal AND/OR. non-legal responses to emerging
technological 1ssues but no specifics — 1ssues or examples
Makes some comment on the effectiveness of legal OR non-legal responses in

protecting the rights of individual NO QI s as no 1ssues raised

OUTSTANDING STRUCTUEE!!!




Feedback - long responses

Demonstrates some knowledge of legal AND/OR non-legal responses to emerging
technological 1ssues but no specifics — 1ssues or examples
Makes some comment on the effectiveness of legal OR non-legal responses in

protecting the nights of indrvidual NO QI's as no 1ssues raised

OUTSTANDING STRUCTURE!!!




Feedback - long responses

Demonstrates some knowledge of legal AND/OR. non-legal responses to emerging
technological 1ssues but no specifics — 1ssues or examples
Makes some comment on the effectiveness of legal OR non-legal responses in

protecting the rights of indrnidual NO QJI's as no 1ssues raised

OUTSTANDING STRUCTURE!N!




Feedback - extended responses



Feedback - extended responses

Makes a highly informed judgment about how effectively the law operates in practice.
Demonstrates extensive understanding of the law relating to at least TWO
contemporary 1ssues and/or law reform 1ssues. TWO 1n tntal

Iﬂteg,ratf:&. a range ut l'ElE' ant ex zamples Elll._h as legislation, cases—media—nternational

-= 3 = = into the response.
Presents a sustauled logical and mhewre response using relevant legal terminology and
concepts.




Feedback - extended responses

Makes a highly informed judgment about how effectively the law operates in practice.
Demonstrates extensive understanding of the law relating to at least TWO
contemporary 1ssues and/or law reform 1ssues.

Integrates a range of rele ant examples EULh as legislation, cases, media—snternational

: 2 5 5 1= = into the response.
Presents a 5u5tau1ed IUEIL:-]]. and- DhEHl"i. e response using relevant legal termunology and
concepts.




Feedback - extended responses

Attempts to make a judgement about how effectrvely the law operates i practice.
Demonstrates some understanding of the law relating to a relevant 1ssue.

Refn:ra to Iu:mted E'h-ﬂ.mp].E‘"- E.lli...h as lewmlat1nx1 IO, EReHE TR T e S AT

. . % into the response.
PIE'*-EI'HE a atmu‘mred answer using relerant legal terms.




Conclusion of the first section!



Beginning with the End in mind

Case Study selection to encourage critical thinking
Preliminary Legal Studies



Why encourage critical thinking in legal
studies?

 Avoid rote learning of case study facts and focus on the
application of the case to broader conceptual understanding

e Encourages students to have a curious mind, and apply
learning to the world around them.

. Encaog:r?ges deep gquestioning and to assess the validity of
HW G i 11

e This skill assists students in exam preparation to move away
from matching content to question wording, and allows
adapftive processes to occur



Term 1 : Sources of Contemporary
Ausiralian Law

How do you normally approach this topic?

b

Aboriginal and Torres Strait Islander Peoples

customary laws
diverse nature of customary laws examine the characteristics of Aboriginal and

spiritual basis, significance of land and water Torres Strait Islander Peoples’ customary

family and kinship laws
ritual and oral traditions
mediation and sanctions
relevance to contemporary Australian law

outline the extent to which Aboriginal and
Torres Strait Islander Peoples”™ customary
laws have been integrated into Australian law




Term 2 : Law Reform Case Studies

native title

terra nullius explain why terra nullius was an obstacle to
the roles of the High Court and federal achieving native title

parliament examine the roles of the High Court and

major native title decisions federal parliament in recognising native title
legislation examine major Australian native title
decisions
assess the effectiveness of the law reform
process 1n achieving just outcomes in regard
to native title

One useful strategy might be to search out links between topics early in
the Preliminary course and those that occur later such as the link
between Sources of Contemporary law and law reform



An example from last week

* Outline the extent to which Aboriginal and Torres Strait Islander
Peoples Customary laws have been integrated into Australian law

* On one level, the simple answer is they haven’t been (mostly)

e But, that answer isn’t interesting, challenging, thought provoking, a
good catalyst for differentiated classroom activity or critical thought

* The Common law answer is that Gibbs J in 1979, the case of Coe v
Commonwealth (1979) 24 ALR 118 expressly rejects the claim of Paul
Coe, a Wiradjuri elder about the existence of sovereign Aboriginal
nations in Australia. The Court left open the question of what rights
to land Aboriginal Peoples may have in Australia



Making the Links: Evolution of the
Common Law

* Over time, the Common Law has evolved in its understanding of the

connection between Aboriginal and Torres Strait Islander People and
Country.

* That dynamism can be tracked across the following decisions:
(dMabo (No.2) - Court recognition of Native Title

dWik — Co-existence of Pastoral Leases and Native Title

JBlue Mud Bay — Rights to Water

dTimber Creek - Compensation for cultural loss

* LINK: These are sensible cases to introduce in Term 1. And they’ll help

when studying Law Reform and studying the Indigenous Peoples Option in
Year 12.



Links that are current

* And those cases can help with a more focused study of Law Reform.

* Law reform is an ongoing process

e https://www.abc.net.au/news/2023-03-02/eddie-mabo-native-title-
vision-continues-in-the-torres-strait/101982076

* The link refers to a decision from earlier in the month recognising
Native Title rights over the sea surrounding Mer Island, the Country
upon which Eddie Mabo’s claim was based some 31 years ago

 Talk of a 31 year court process can (and should) provoke discussion of
Part 1 concepts like equality, access and fairness



https://www.abc.net.au/news/2023-03-02/eddie-mabo-native-title-vision-continues-in-the-torres-strait/101982076

Links as a classroom resource

Wik https://aiatsis.gov.au/sites/default/files/research pub/wik-
coexistance-pastrol-leases-mining-nati-vetitle-ten-point-plan 0 3.pdf

e Timber Creek
https://www.theguardian.com/commentisfree/2019/mar/14/let-
timber-creek-be-a-step-towards-true-and-respectful-reconciliation

* https://www.theguardian.com/australia-news/2016/aug/25/timber-
creek-3m-native-title-payout-paves-way-for-billion-dollar-liability-
claims

* Blue Mud Bay https://www.theguardian.com/australia-
news/2019/jun/27/indigenous-fishing-deal-finally-reached-after-
bitter-battle-with-nt-government



https://aiatsis.gov.au/sites/default/files/research_pub/wik-coexistance-pastrol-leases-mining-nati-vetitle-ten-point-plan_0_3.pdf
https://www.theguardian.com/commentisfree/2019/mar/14/let-timber-creek-be-a-step-towards-true-and-respectful-reconciliation
https://www.theguardian.com/australia-news/2016/aug/25/timber-creek-3m-native-title-payout-paves-way-for-billion-dollar-liability-claims
https://www.theguardian.com/australia-news/2019/jun/27/indigenous-fishing-deal-finally-reached-after-bitter-battle-with-nt-government

Influences on the Court process

e https://www.theguardian.com/australia-news/2015/jun/16/largest-native-
title-claim-in-nsw-finalised-after-18-year-struggle-by-barkandiji

* Flexibility in the interpretation of strict rules about evidence
e Growth in the use of mediation
* From the Federal Court’s website.

All cases, regardless of their complexity or number of parties, are eligible to
be referred to mediation. The types of matters commonly mediated at the
Federal Court include commercial and corporations law, intellectual
property, industrial law, consumer law, human rights, admiralty, tax and
costs.

https://www.fedcourt.gov.au/services/ADR/mediation



https://www.theguardian.com/australia-news/2015/jun/16/largest-native-title-claim-in-nsw-finalised-after-18-year-struggle-by-barkandji
https://www.fedcourt.gov.au/services/ADR/mediation

Influences in Sentencing

* Fernando - Principles for the sentencing that consider social disadvantage
* R v Wunungmurra and S91 of the NTER (2007)

e http://classic.austlii.edu.au/au/journals/IndigLawB/2010/42.html



http://classic.austlii.edu.au/au/journals/IndigLawB/2010/42.html

Links to Court Operation and Process

* https://www.bocsar.nsw.gov.au/Pages/bocsar media releases/2022/
mr-YKC-outcomes.aspx

 Youth Koori Court delivers Positive Outcomes

e https://www.bocsar.nsw.gov.au/Pages/bocsar media releases/2020/
mr-circle-sentencing-cjb226.aspx

* Circle Sentencing delivering some positive results


https://www.bocsar.nsw.gov.au/Pages/bocsar_media_releases/2022/mr-YKC-outcomes.aspx
https://www.bocsar.nsw.gov.au/Pages/bocsar_media_releases/2020/mr-circle-sentencing-cjb226.aspx

Links 1o the Rule of Law

In Rv Ceissman [2001] NSWCCA 73, Wood ClJ cautioned at
[32]:

As I endeavoured to explain in Fernando, the eight propositions
there enunciated were not intended to mitigate the punishment of
persons of Aboriginal descent, but rather to highlight those
circumstances that may explain or throw light upon the particular
offence, or upon the circumstances of the particular offender
which are, referable to their aboriginality, particularly in the
context of offences arising from the abuse of alcohol... The
principles stated should not be elevated so as to create a special
class of persons for whom leniency is inevitably to be extended,
irrespective of the objective and special circumstances of the
case. To do so would itself be discriminatory of others.



about:blank

Links to Court hierarchy and Just Laws

https://www.theguardian.com/australia-
news/2020/oct/26/stop-reporting-and-start-
doing-lawyers-tell-nsw-inquiry-into-inhumane-
indigenous-incarceration

https://www.theguardian.com/australia-
news/2014/oct/01/court-deliberates-
indigenous-disadvantage-sentencing-offenders



https://www.theguardian.com/australia-news/2020/oct/26/stop-reporting-and-start-doing-lawyers-tell-nsw-inquiry-into-inhumane-indigenous-incarceration
https://www.theguardian.com/australia-news/2014/oct/01/court-deliberates-indigenous-disadvantage-sentencing-offenders

Authentic Storytelling is an
engagement strategy

https://www.theguardian.com/commentisfree/2022/i
ul/28/my-brother-a-child-of-the-stolen-generations-
died-in-jail-he-got-none-of-the-help-he-deserved

* This is very hard to read without crying — but this text or an adapted
version of it as a good stimulus for a discussion about the
achievement of justice and also about balancing the rights of
offenders and society.


https://www.theguardian.com/commentisfree/2022/jul/28/my-brother-a-child-of-the-stolen-generations-died-in-jail-he-got-none-of-the-help-he-deserved

Links to Family Law (the BIGGEST
option)

* Queensland recognises customary cultural practices from the Torres
Strait regarding adoption

https://www.nortonrosefulbright.com/en-
au/knowledge/publications/4e7d46a0/legal-
update-queensland-bill-to-recognise-torres-
strait-island-cultural-practice



https://www.nortonrosefulbright.com/en-au/knowledge/publications/4e7d46a0/legal-update-queensland-bill-to-recognise-torres-strait-island-cultural-practice

Skills and Role-modelling

* | hope that you have found the linked resources in this presentation
useful for teaching in your Legal Studies classroom.

* Take a moment to reflect on the range of types of evidence here

* My hope is that this range will help motivate students to incorporate
a range of evidence in their responses



Discovery and Application through Blooms

The relationship between
justice, law and society

Outline what effect this issue
is having on society

Explain the need for the legal
system to be involved in dealing
with the issue

Hypothesise a potential impact on
society if this issue is not
addressed appropriately

The development of law
reform as a reflection of
society

List the social developments
that have occurred over time
in relation to this issue

Compare social standards
between when the original law
was released on this issue and the
standards now

Evaluate the effectiveness of the
law reform in meeting the new
social standards

The importance of the rule
of law

Outline how this issue is
challenging the rule of law

Discuss the viewpoints of two
parties regarding this social issue

Assess if resolving the issue will
maintain the rule of law in this
case

The responsiveness of the
legal system in dealing with
issues

Describe the current legal
climate with regards to the
issue

Examine the current responses to
the issue and their relevance

Predict the outcome of new
responses in addressing the issue

The effectiveness of legal
and non-legal mechanisms
in achieving justice for
individuals

and society.

Categorise the legal and non-
legal measures employed to
deal with the issue

Rate the effectiveness of these
measures against your own
criteria

Reflect on the effectiveness of the
responses in being able to address
the issue long term




Explicitly Teaching Writing Skills and
Reflection is Key

* Wri{ing about procedural fairness.
* An example from my own classroom

e See paper handout.



THANK YOU

Supporting the teaching and learning of Legal Studies since 1994 -


about:blank

This presentation was jointly prepared by
Nick Fernandez(Committee member)&
Keith Thomas (President) on behalf of the LSA for its
members.
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