
(JHKLTPJ�YPNV\Y��QV\YUHSPZ[PJ�ÅHPY

0U��  ��0YHX�MVYJLZ�ZL[�ÄYL�[V�2\^HP[�VPS�ÄLSKZ��)`�1VUHZ�1VYKHU��<UP[LK�:[H[LZ�(YT`�*VYWZ�VM�,UNPULLYZ�B7\ISPJ�KVTHPUD��]PH�>PRPTLKPH�*VTTVUZ

5V]LTILY� �����������HT�(,+;

Acts perpetrated during the course of warfare have, through the ages, led to significant environmental

destruction. These have included situations in which the natural environment has intentionally been

targeted as a “victim´, or has been manipulated to serve as a “weapon´.

On Friday the United Nations marked the “International Day for Preventing the Exploitation of the

Environment in War and Armed Conflict´.

Throughout history the environment has been a silent victim of human conflict. The problem is

ongoing. It is time we properly recognised crimes against the environment and made those

responsible for such crimes fully accountable.

Scorched earWh WacWicV

In the 5th century BC, the retreating Scythians poisoned water wells in an effort to slow the advancing

Persian army. Roman troops razed the city of Carthage in 146 BC, and poisoned the surrounding soil

with salt to prevent its future fertilisation. The American Civil War in the 19th century saw the

widespread implementation of “scorched earth´ policies.

In August 1945, we witnessed the destructive capability of weapons technology, when the United

States detonated atomic bombs over Hiroshima and Nagasaki, resulting in massive loss of life and
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environmental destruction.

During the Vietnam War, the United States implemented Operation Ranch Hand to devastating effect

to destroy vegetation used by the enemy for cover and sustenance, through the use of chemicals such

as Agent Orange. Attempts were also made to deliberately modify the environment to create floods

along vital supply routes utilised by the North Vietnamese forces.

More recently still, who can forget the haunting images of more than 700 burning Kuwaiti oil well

heads, which had been deliberately ignited by retreating Iraqi forces during the Gulf War in 1991 – a

scene that was likened to Dante¶s Inferno.

Over the following ten years, the Saddam regime built barriers and levees to drain the al-Hawizeh and 

al-Hammar marshes in southern Iraq, an area some believe is the site of the biblical Garden of Eden.

This effectively destroyed the livelihood of the 500,000 Marsh Arabs who had inhabited the area of

this unique ecosystem.

Actions such as these demonstrate how the deliberate despoliation of the environment can have

catastrophic effects, not only on human populations, but also in ecological terms. For example,

nuclear, biological and chemical weapons, as well as having the potential to kill many thousands of

people in a single attack, have effects that may persist in the environment, in some cases indefinitely.

The devastating effects of environmental warfare can continue long after the conflict is resolved,

jeopardising or destroying the lives and livelihoods of those reliant on the natural environment.

ReVoXrce ZarV

Moreover, access to natural resources – or the lack of access – can itself be the trigger for conflict.

Approximately five million people were killed during the 1990s in armed conflicts relating to the

exploitation of natural resources such as timber, diamonds, gold and oil. The United Nations

Environment Programme (UNEP) has found that, over the last 60 years, at least 40% of all internal

conflicts have been linked to the exploitation of natural resources.

Recent conflicts in Sierra Leone, the Democratic Republic of Congo, Liberia and Angola were not only

fought over natural resources, but the exploitation of those resources in turn funded the combating

parties to acquire weapons. This has given rise to the phenomena of “conflict resources ´, where

natural resources commercialise and prolong conflict. It becomes a vicious self-perpetuating cycle.

Defending Whe enYironmenW

Environmental degradation and exploitation can thus be both a cause and a consequence of armed

conflict. The International Court of Justice has clearly recognised that damage to its environment may

constitute an “essential interest´ of a state. Such recognition will only increase as the world gains

further insights into the broader state of the global environment, including the disastrous effects of

climate change.

Despite all of the evidence, however, deliberate environmental destruction during warfare is still

largely regarded, as rape once was, as an unfortunate consequence of war.

The existing rules under international humanitarian law, international environmental law and

international criminal law purporting to limit deliberate environmental destruction have largely been

ineffective and inappropriate. The impact of environmental destruction has paled when measured

against perceived military advantages. The United Nations International Law Commission is currently

looking at this issue in an attempt to establish the relevant applicable principles.

It is, of course, true that war and armed conflict are inherently destructive of the environment. But

that is no reason to allow leaders to deliberately or recklessly target the environment in order to

achieve their military goals. Deliberate destruction is no longer acceptable, particularly given the

ongoing development of weapons capable of widespread and significant damage.

There is therefore much more that should be done. Just as international law has made great strides

forward by classifying rape during armed conflict as a war crime, a crime against humanity, or even

genocide in certain circumstances, we should recognise that intentional environmental destruction



can also constitute an international crime. Proper modes of accountability should be incorporated

into the mechanisms of international criminal justice.

“Crimes against the environment´ should therefore be incorporated as a separate crime within the

jurisdiction of the International Criminal Court, in order to better protect our most cherished assets

for future generations.

SteYen Freeland is the aXthor of Addressing the Intentional DestrXction of the EnYironment dXring 

Warfare Xnder the Rome StatXte of the International Criminal CoXrt pXblished in 2015.
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AV H[SHcWHG, RQ TKXUVGa\ PRUQLQJ (AXVWUaOLaQ WLPH), RXVVLa YHWRHG WKH SURSRVHG UQLWHG NaWLRQV

SHcXULW\ CRXQcLO UHVROXWLRQ WKaW VRXJKW WR VHW XS aQ aG KRc LQWHUQaWLRQaO cULPLQaO WULbXQaO WR

LQYHVWLJaWH WKH GRZQLQJ RI FOLJKW MH17 LQ JXO\ 2014.

TKUHH RWKHU cRXQWULHV, LQcOXGLQJ CKLQa, abVWaLQHG IURP YRWLQJ. WKLOH 11 cRXQWULHV VXSSRUWHG WKH

UHVROXWLRQ, WKH ³QLHW´ IURP RXVVLa PHaQW WKaW LW ZaV QRW SaVVHG.

What now?

AV a cRQVHTXHQcH, WKH SHcXULW\ CRXQcLO ZLOO QRW HVWabOLVK aQ\ VXcK WULbXQaO, XQOHVV aQG XQWLO aQRWKHU

VLPLOaU SURSRVaO LV XOWLPaWHO\ accHSWHG. IW VHHPV WKaW WKLV LV cXUUHQWO\ PRVW XQOLNHO\, JLYHQ WKaW

PUHVLGHQW VOaGLPLU PXWLQ aQG RWKHU VHQLRU RXVVLaQ RIILcLaOV H[SUHVVHG WKHLU VWURQJ RSSRVLWLRQ WR WKH

YHWRHG UHVROXWLRQ.

RXVVLa KaG SUHYLRXVO\ LQGLcaWHG WKaW LW ZRXOG cR-RSHUaWH LQ aQ\ LQYHVWLJaWLRQ RI WKH PaWWHU. HRZHYHU,

LW UHJaUGHG WKH HVWabOLVKPHQW RI a QHZ WULbXQaO aV ³LQH[SHGLHQW´ aQG ³SUHPaWXUH´.

AXVWUaOLaQ FRUHLJQ MLQLVWHU JXOLH BLVKRS ZaV KLJKO\ cULWLcaO RI RXVVLa¶V GHcLVLRQ. WKLOH VKH KaV

cRQILUPHG WKaW YaULRXV RSWLRQV aUH bHLQJ cRQVLGHUHG, KHU ZRUGV VHHP WR VXJJHVW WKaW WKH RXVVLaQ YHWR
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VHYHUHO\ GHQWHG WKH SURVSHcWV RI LQWHUQaWLRQaO MXVWLcH IRU MH17¶V YLcWLPV aQG WKHLU IaPLOLHV.

TKH GUaIW UHVROXWLRQ¶V GHIHaW GRHV QRW VWRS aQ\ RU aOO RI WKH LQWHUHVWHG cRXQWULHV IURP VHWWLQJ XS VRPH

IRUP RI QaWLRQaO cULPLQaO LQTXLU\ RU cRXUW, XQGHU WKHLU RZQ cULPLQaO OaZ V\VWHPV, WR LQYHVWLJaWH WKH

cLUcXPVWaQcHV RI WKH cUaVK. WKLOH WKLV ZLOO bH VXbMHcW WR VRPH MXULVGLcWLRQaO LVVXHV, WKLV RSWLRQ

UHPaLQV RSHQ.

HRZHYHU, LW VHHPV WKaW WKRVH cRXQWULHV PRVW aIIHcWHG aUH cRQYLQcHG WKaW aQ LQWHUQaWLRQaO cRXUW LV WKH

PRVW aSSURSULaWH IRUXP IRU aQ\ VXcK LQYHVWLJaWLRQ. TKLV VHHPV ORJLcaO JLYHQ WKH PaJQLWXGH aQG KLJK

LQWHUQaWLRQaO SURILOH RI WKH MH17 GRZQLQJ.

TKHUH aUH aOVR WKH PRUH SUacWLcaO LVVXHV RI QRQ-cR-RSHUaWLRQ IURP RWKHU cRXQWULHV, aQG WKH VHYHUH

GLSORPaWLc cULWLcLVP UHJaUGLQJ LPSaUWLaOLW\ WKaW RXVVLa LQ SaUWLcXOaU ZRXOG UaLVH LQ UHVSHcW RI aQ\ VXcK

QaWLRQaO cULPLQaO SURcHVV, WR cRQVLGHU.

What international law avenues are there?

SR, aUH WKHUH aQ\ RWKHU RSWLRQV aW WKH LQWHUQaWLRQaO OHYHO WR KaYH WKLV PaWWHU SURSHUO\ LQYHVWLJaWHG aQG

± LI aSSURSULaWH ± SURVHcXWHG b\ aQ LPSaUWLaO, LQGHSHQGHQW LQWHUQaWLRQaO cRXUW?

TKHUH LV ± LQ WKH IRUP RI WKH IQWHUQaWLRQaO CULPLQaO CRXUW (ICC).

TKH ICC, VLWXaWHG LQ TKH HaJXH, ZaV HVWabOLVKHG LQ 2002. IW KaV VORZO\ ± aQG QRW ZLWKRXW VRPH

GLIILcXOWLHV aORQJ WKH Za\ ± bXLOW XS LWV H[SHUWLVH aQG H[SHULHQcH LQ WKH LQYHVWLJaWLRQ aQG SURVHcXWLRQ

RI WKRVH cULPHV WKaW ³VKRcN WKH cRQVcLHQcH RI KXPaQLW\´.

TKH ICC LV PaQGaWHG WR GHaO ZLWK aOOHJHG cULPHV RI JHQRcLGH, cULPHV aJaLQVW KXPaQLW\, ZaU cULPHV

aQG aJJUHVVLRQ. WKLOH ZH GR QRW KaYH aOO WKH IacWV, WKH VKRRWLQJ GRZQ RI a cLYLOLaQ aLUcUaIW GXULQJ WKH

cRXUVH RI aQ aUPHG cRQIOLcW cRXOG cHUWaLQO\ aPRXQW WR a ZaU cULPH LQ SaUWLcXOaU cLUcXPVWaQcHV.

UQGHU WKH VWUXcWXUH RI WKH ICC SWaWXWH, PHPbHU QaWLRQV caQ UHIHU SaUWLcXOaU VLWXaWLRQV WR WKH cRXUW IRU

SRVVLbOH LQYHVWLJaWLRQ. TKLV KaV bHHQ WKH caVH IRU a QXPbHU RI AIULcaQ cRXQWULHV.

TKH ICC SWaWXWH aOVR aOORZV IRU cRXQWULHV WKaW aUH QRW PHPbHUV ± VXcK aV UNUaLQH aQG RXVVLa ± WR aVN

WKH cRXUW IRU LWV aVVLVWaQcH. TKLV KaV aOVR bHHQ XWLOLVHG b\ YaULRXV cRXQWULHV ± LQcOXGLQJ, PRVW

VLJQLILcaQWO\, b\ UNUaLQH.

IQ ASULO 2014, UNUaLQH ORGJHG a GHcOaUaWLRQ ZLWK WKH cRXUW aVNLQJ LWV SURVHcXWRU, FaWRX BHQVRXGa, WR

LQYHVWLJaWH aOOHJHG cULPHV cRPPLWWHG RQ LWV WHUULWRU\ IURP NRYHPbHU 21, 2013, WR FHbUXaU\ 22, 2014 ±

a SHULRG ZKHQ WKH SUHYLRXV (SUR-RXVVLaQ) JRYHUQPHQW ZaV VWLOO LQ SRZHU. TKLV LVVXH LV QRZ ZLWK

BHQVRXGa, ZKR LV RbOLJHG WR cRQVLGHU aOO RI WKH cLUcXPVWaQcHV WR GHWHUPLQH ZKHWKHU VKH ZLVKHV WR

SURcHHG WR a IRUPaO LQYHVWLJaWLRQ.

AOO PHPbHU QaWLRQV RI WKH ICC SWaWXWH aUH UHTXLUHG WR cR-RSHUaWH ZLWK WKH cRXUW LQ WKLV PaWWHU, aV LV

WKH GHcOaULQJ QRQ-PHPbHU QaWLRQ (UNUaLQH).

II LW VR ZLVKHG, UNUaLQH cRXOG ORGJH a IXUWKHU GHcOaUaWLRQ WKaW aOVR LQcOXGHG HYHQWV OHaGLQJ XS WR aQG

LQcOXGLQJ WKH MH17 GRZQLQJ. HaYLQJ XQGHUWaNHQ WKLV SURcHVV RQcH bHIRUH, LW LV cOHaU WKaW UNUaLQH LV

IXOO\ aZaUH RI WKH ICC¶V UROH aQG SURcHGXUHV WR aOORZ LW WR XQGHUWaNH aQ LQYHVWLJaWLRQ.

WKLOH a UHIHUUaO WR WKH ICC LQ WKLV PaQQHU ZRXOG QRW JXaUaQWHH RXVVLa¶V cR-RSHUaWLRQ, LW ZRXOG SOacH

WKH MH17 WUaJHG\ cOHaUO\ LQWR WKH KaQGV RI aQ LQWHUQaWLRQaO cULPLQaO WULbXQaO WKaW KaV aOUHaG\ bHHQ

HVWabOLVKHG ± KHQcH QR GHOa\V aQG aGGLWLRQaO HVWabOLVKPHQW cRVWV ± aQG ZKLcK LV VSHcLILcaOO\ GHVLJQHG

WR GHaO ZLWK ZaU cULPHV.

TKRVH VHHNLQJ MXVWLcH IRU MH17 aQG LWV YLcWLPV VKRXOG ZRUN cORVHO\ ZLWK UNUaLQH aQG HQcRXUaJH LW WR

XWLOLVH RQcH aJaLQ aQ LQWHUQaWLRQaO MXVWLcH PHcKaQLVP WKaW LV cOHaUO\ aYaLOabOH WR LW, LUUHVSHcWLYH RI WKH

PacKLQaWLRQV RI SHcXULW\ CRXQcLO JHRSROLWLcV.
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